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JURISDICTION AND NATURE OF PROCEEDINGS
Jurisdiction is proper in the Utah Supreme Court under Utah
Code Ann. §78-2-2-(3) (j) and Rules 3 and 4 of the Utah Rules of
Appellate Procedure.
ISSUES PRESENTED FOR REVIEW
1.

Is the

Plaintiff

entitled

to

compensation

for the

installation of a sewer line in a county road, which road crosses
Plaintiff's

property,

when

the

road

has

been

dedicated

and

abandoned to public use and the line does not increase the burden
on Plaintiff's property?
2.

Should Pickett vs. California Pacific Utilities, 619 P.2d

325 (Utah 1980) be overruled?
STANDARD OF APPELLATE REVIEW
The appeal is from the grant of a Motion for Summary Judgment.
The appellant did not contest the facts set forth in the affidavits
filed by the Defendants.

The trial court's legal conclusions are

to be reviewed for correctness with no particular deference given
to the trial court's view of the law. Sanders vs. Sharp, 805 P.2d
198 (Utah 1991).
RELEVANT STATUTES
Utah Code Ann, §27-12-89. Public use constituting dedication.
A highway shall be deemed to have been dedicated and
abandoned to the use of the public when it has been
continuously used as a public thoroughfare for a period
of ten years.

1

Utah Code Ann. §27-12-25. Control of highways, roads, paths and
ways not otherwise designated.
All highways, roads, paths and ways not designated
as a federal, state, city or special highway, road, path,
or way shall remain under the direction of the county
commissioners in the county where they are located.
Utah Code Ann. §27-12-134.
Authorities may regulate, require
permit and security for excavation or construction — Limitations
on authority.
Except as otherwise provided in Section 54-4-15,
Utah Code Annotated, 1953, the highway authorities of the
state, counties, cities, and towns are authorized to
adopt regulations, and may require a permit containing
reasonable terms and conditions, for the crossing,
digging-up,
or
the
placement,
construction
and
maintenance of approach roads, driveways, structures,
poles, pipelines, conduits, sewers, ditches, culverts,
facilities, or any other structures or objects of any
kind or character on the public highway rights-of-way
under their respective jurisdiction.
Said highway
authorities may require a surety bond or other reasonable
security which may be forfeited in the event the
regulations or the conditions of a permit are breached.
The authority granted by this section shall not be
exercised so as to deny reasonable ingress and egress to
property adjoining a public highway except where said
highway authorities have acquired such right of ingress
and egress by gift, agreement, purchase, eminent domain,
or otherwise or where no right of ingress or egress
exists between the right-of-way and the adjoining
property.
Utah Code Ann. §17-5-39.
conditions.

Franchises - Granting - Terms and

They [County Commissioners] may grant franchises
along and over the public roads and highways for all
lawful purposes, upon such terms, conditions and
restrictions as in the judgment of the board may be
necessary and proper, to be exercised in such manner as
to present
the
least possible
obstruction
and
inconvenience to the traveling public, but such
permission shall not be for a longer period than fifty
years.
2

STATEMENT OF THE CASE
Nature of the Case and Disposition in the Lower Court
The Town of Manila, hereinafter referred to as "Manila",
constructed a sewage treatment facility. Lagoons are located some
distance from the town in Daggett County.

To connect the sewer

system to the lagoons, a trunk line was constructed along State
Highway 191 to the Utah/Wyoming line, then east along a county road
to the lagoons. Manila obtained an easement from both the State of
Utah and Daggett County for the construction of the trunk line in
the state road and county road.
Once the line was installed, Broadbent Land Company filed the
complaint in this case (R.l) seeking damages for trespass and
alleging that Manila had made an improper taking of its property
without compensation.

Manila and Daggett County filed an answer

and moved for summary judgment. (R.44) The Defendants' Motion for
Summary Judgment was accompanied by a Memorandum of Points and
Authorities, the Affidavit of Carole Scott (R.54, Addendum No.l),
and the Affidavit of Dick Bennett. (R.57, Addendum No. 2)
Plaintiff

did

not

contest

the

facts

set

forth

in the

affidavits, but argued as a matter of law, that the Town of Manila
could not construct its sewer line down the county road without the
permission of the Plaintiff, whose land the road crosses.

The

trial court granted the Motion for Summary Judgment, finding that
there were no issues of material fact and that the Defendants were
entitled to judgment as a matter of law. (R.96, Addendum No.3)
3

Statement of Facts
In 1990 Manila constructed a new sewage treatment system. The
system consists of lagoons which are connected to Manila by a trunk
line. (R.54) The trunk line runs from Manila east and north along
State Highway 191.

Manila obtained an easement from the Utah

Department of Transportation to construct the trunk line along
State Highway 191. (R.54)

Where State Highway 191 meets the

Utah/Wyoming line, the trunk line then turns east along a county
road.

Daggett County granted to Manila the right to construct the

trunk line along the county road. (R.ll, 54, 57)

Plaintiff, which

owns land crossed by the county road, claims that Manila was either
required

to get its consent or pay

it compensation

for the

installation of the trunk line. (R.l)
The county road in which the trunk line has been installed has
been a county road for more than sixty five (65) years. It was a
primary route from Manila to the town of Linwood, the site of which
is now inundated by Flaming Gorge Reservoir. (R57)

The road also

provided access to a school house and was also used to move sheep
and cattle. (R.57) Since construction of Flaming Gorge Reservoir,
in addition to general

traffic, the road

has been used by

fishermen, campers and hunters, and it provides access to fishing
and camping areas along Flaming Gorge Reservoir.(R.54,57)
The road is listed on Daggett County's road maps, and the
county receives Class "B" road funds from the Utah Department of
Transportation for the upkeep of the road.
4

Daggett County has

maintained that road for more than forty (40) years.

The county

removes snow, gravels the road and has installed and maintains
traffic control signs. (R.57) The road is fenced on both sides and
has been for many years. (R.54,57) As a result of the fences, the
only use the Plaintiff makes of the road, is traveling on the road,
as does the general public.
SUMMARY OF ARGUMENT
1.

The Daggett County road in which the sewer line is

installed, has been abandoned and dedicated to the use of the
public in accordance with Utah Code Ann.§25-12-89. Daggett County
granted Manila the right to bury a sewer line under the road. The
installation of that line is consistent with the public's use of
the road to transport materials. The line does not interfere with,
or otherwise burden Plaintiff's property and therefore, Plaintiff
is not entitled to compensation.

The law applied in the lower

court's decision is consistent with the common law rule of the
United States.
2.

The cases cited by Plaintiff to urge overruling Pickett

vs. California Pacific Utilities, 619 P.2d 325 (UT 1980) are old,
have not been followed, and have not been applied to underground
sewer lines and the rule of law adopted by those cases, in general,
represents poor public policy and no longer is the law in most
states.

5

ARGUMENT
POINT I
DAGGETT COUNTY IS AUTHORIZED BY THE COMMON LAW AND BY STATUTE
TO GRANT MANILA THE RIGHT TO INSTALL A SEWER LINE IN THE COUNTY
ROAD RIGHT-OF-WAY.
The trial court, in part, relied on Pickett vs. California
Pacific Utilities, 619 P.2d 325

(UT 1980), in granting Defendants'

Motion for Summary Judgment.

Plaintiff argues that the Court

should overrule Pickett.

The Pickett decision and the trial

court's decision are consistent with Utah statutes governing the
use of county roads.

Both decisions reflect the general rule of

law and the recent decisions in cases where courts have considered
whether an abutting landowner is entitled to compensation for
utilities placed in a public road. Because the Pickett decision is
well reasoned, is consistent with Utah statutory law and with the
traditional and reasonable use of public rights-of-way, it should
not be overruled.

The trial court's decision in this case should

be sustained.
A.

The general rule of law in the United States is that

installation of underground lines in a road is included within the
parameters of a road easement and does not create an added burden
on the underlying landowners property.
The general rule of law in the United States, is that the
public has a right to lay underground pipes in a highway easement
without compensating the abutting landowner.
uniformly

held

that

underground
6

pipelines

The courts have
are

a

means

of

transporting materials and products along roads and highways and
that there is no additional burden on the landowner when a pipeline
is installed in the road or highway easement. Bolinaer vs. City of
Bozeman. 493 P.2d 1062 (Mont 1972) (installation of a sewer line in
a county road), Bentle vs. Bannock 656 P.2d 1383 (Idaho 1983)
(installation of a sewer line), Amerada Hess vs. Adee 744 P.2d 550
(N.M. 1987)(installation of a gas line underneath a highway),
Ziealer vs. Ohio Water Service Co., 247 N.E.2d 728 (Ohio 1969)
(installation of water line in road outside municipal boundaries),
United States of America vs. Certain Land in the City of Portmouth,
247 F. Supp. 932 (Dist.N.H. 1965), Romohr vs. Frank, 485 N.E.2d 841
(Ohio 1984) (installation of a sewer line in highway easement),
Mancino vs. Santa Clara Flood Control and Water District, 77
Cal.Rptr. 679 (Calif 1969) (installation of a drainage system in
street), Turner vs. Washington Suburban Sanitary Commission, 158
A.2d 125 (MD 1960) (installation of sewer line in rural road), Eyde
Brothers Development Company vs. Eaton County Drain Commission, 398
N.W.2d 297 (Mich 1986) (installation of sewer line in highway
easement), and 26 Am. Jur. 2d, Eminent Domain, §225.
The rule set forth in the above cases, is summarized in 3
Nichols, Eminent Domain, 3rd Edition, §10.4 as follows:
It is generally held that pipes may be laid
beneath the surface of a highway for the
purpose of supplying the public with the
necessities and conveniences of life without
compensating the owner of the fee. The right
of the public to lay pipes for its own
conveniences is, it is held, included in the
7

ordinary highway easement. The exercise of
this right does not materially interfere with
public travel on foot, and in vehicles,
inflicts little, if any, injury on the land
outside the limits of the highway, but instead
confers immense benefit upon it and has been
enjoyed in large cities since antiquity. It
is not, however, as has sometimes been
suggested, a public right in the highway
distinct from and in addition to the easement
of travel, but constitutes a part of the
easement
of travel.
Liquids may be
transported by the public or for its benefit
in wagons on the surface on the street or in
pipes beneath the surface; the easement of a
highway includes every reasonable means of
transportation or transmission of persons or
matter beneath, upon, or above the surface of
the ground.

The use of the public road in this case involves less of a
claim for increased burden on the Plaintiff than in the Pickett
case.

Pickett involved the use of overhead electric lines by a

utility company. This case involves the subterranean use of pipes
by a public entity which is less intrusive than an overhead
transmission line. See Amerada Hess vs. Adee, 744 P.2d 550,552 (NM
1987).

While some courts have held that installation of overhead

lines in rural areas does require the permission of abutting land
owners, that has generally not been a requirement when the lines
were buried under the road.

3 Nichols, Eminent Doma in, 3rd

Edition, §10.4(1).
Courts, in authorizing the installation of water and sewer
lines in public roads have reasoned that the roads were for the
transportation of materials, individuals, and information. The

transporting of those items, often by vehicle, was not limited to
vehicle, but could be by other means such as pipelines. As society
changes and advances, other means of transporting materials,
individuals, and information is authorized in those rights-of- way.
Pickett vs. California Utilities, 619 P.2d 325,327 (UT 1980), Evde
Brothers Development Co. vs. Eaton County Drain Commissioner, 398
N.W. 297, 304 (Mich. 1986), Turner vs. Washington Suburban Sanitary
Commission. 158 A.2d 125, 128 (MD 1960) and Amerada Hess Corp vs.
Adee, 744 P.2d 550, 553 (NM 1987).

In this particular case, to

follow the Plaintiff's argument would be to allow Manila to haul
sewage along the road in trucks and dump it into the lagoons, but
not use a less intrusive method by transporting it through an
underground pipeline.
This issue was addressed by the Supreme Court of Ohio when it
overruled a line of cases requiring compensation of the abutting
landowners. In Ziealer vs. Ohio Water Service Company, supra a
water company had installed a water pipeline in a road, outside of
the municipality, for the purpose of providing water service to a
school building.

The Plaintiff claimed that since he was the

abutting landowner, he was entitled to compensation.

The Ohio

Supreme Court reviewed its past case law, and overruled its prior
holdings requiring compensation.

It stated;

The question in the instant case is
whether the intended use of land subject to
the easement of the state for a highway, is an
added burden on plaintifffs property.
9

Obviously, highways are primarily for the
use of the public, in traveling from place to
place.
Although modern-day travel on our
highways is predominantly by motor vehicle,
highways are certainly not limited to such
use. The effect of the use of a highway upon
abutting land has always been variable and
subject to change. The complexities of modern
life have produced uses of highways which
would have been unheard of at the time many
easements for public highways were granted.
We are unable to discern any substantial
burden visited upon plaintiff's property by
the intended construction. A denial of the
use of a highway for the purpose of
transporting water to areas where it is
needed, as in the instant case, would be the
rejection of evolutionary change. .Id. at 731
See also, Romohr vs. Frank, 485 N.E. 2d 841 (Ohio 1984)
B. Utah statutes are consistent with the common law rule and
indicate an intent to authorize counties to grant to towns and
other utilities the right to install utilities in public roads.
Utah Code Ann. §27-12-89 provides for the dedication of roads
to the public use.

It provides;

A highway shall be deemed to have been
dedicated and abandoned to the use of the
public when it has been continuously used as a
public thoroughfare for a period of ten
years.(emphasis added)
Plaintiff does not dispute that the road in question has been
dedicated to the public use, that it is fenced and is maintained by
Daggett County as a Class "B" county road. The road, therefore, is
under the direction of the Daggett County Commissioners as provided

10

in Utah Code Ann. §27-12-25.

Daggett County has the right,

therefore, to regulate the installation of utilities, including
sewer.

See Utah Code Ann. §27-12-133 and §27-12-134.

Daggett

County is also empowered to;
grant franchises along and over the public
roads and highways for lawful purposes, upon
such terms, conditions and restrictions as in
the judgment of the Board may be necessary and
proper....
Utah Code Ann. §17-5-39.
In the present case, the road has been abandoned to the public
use by landowners prior to time the Plaintiff owned the land.
Plaintiff acquired the land subject to the road right-of-way.
Daggett County, on behalf of the public has the right to regulate
the use of that road.

Pursuant to the powers granted to Daggett

County, it properly granted the easement and franchise1 to the Town
of Manila to install its sewer line.

There is nothing in the

statutory framework regarding the use of roads or highways that
requires the county to secure permission of the Plaintiff.

The

procedure followed by the Defendants was proper and in accordance
with the legislation governing county roads.

1

Franchises include the right granted by governments to allow
public utilities to use the streets and roads for utility line. B.C. Cable Co. vs. City and Borough of Juneau, 613 P.2d 616, 619
(Alaska 1980) and Heather Corp. vs. Community Tele Comp. 642 P.2d
24, 25 (Colo. 1981)
11

POINT II
THE CASES CITED BY THE PLAINTIFF IN SUPPORT OF ITS POSITION
THAT PICKETT SHOULD BE OVERRULED DO NOT JUSTIFY A REVERSAL OF THE
TRIAL COURT IN THIS CASE NOR AN OVERRULING OF THE PICKETT DECISION.
Plaintiff argues that Pickett vs. California Pacific Utilities
619 P.2d 325 (UT 1980) should be overruled claiming that the better
reasoned cases reject the position taken in Pickett.

Plaintiff

then cites the cases of Donalson vs. Georgia Power & Light Co., 165
S.E.440 (Georgia 1932), Callen vs. Columbus Edison Electric Light
Co. , 64 N.E 141 (Ohio 1902), Koslosky vs. Texas Electric Service
Company, 213 S.W. 2d 853 (Texas 1948) and Cathey vs. Arkansas Power
& Light Co. 97 S.W. 2d 624 (Ark. 1936).
The cases, cited by Plaintiff, have not, in recent years,
been cited by or relied on by other courts in the United States for
the position taken in those cases. To the contrary, the trend and
majority position in the United States and, particularly in Utah's
neighboring states, is the rule of law adopted by this court in the
Pickett case. See e.g. Bolinger vs. City of Bozeman, 493 P.2d 1062
(Mont 1972) (installation of sewer line in public right of way),
Bentle vs. Bannock 656 P.2d 1383 (Id.1983) (installation of sewer
line in public right of way),

Amerada Hess vs. Adee 744 P.2d 550

(N.M.1987) (installation of gas line in public right of way), and
State vs. Homer, 798 P.2d 824 (WY 1990) (installation of a bus turn
out on public right of way).
The cases cited by the dissent in Pickett eleven years ago,
12

and now relied on by Plaintiff to seek an overruling of the Pickett
decision are old and have been limited, overruled or distinguished.
Callen vs. Columbus Edison Electric Light Company is no longer
applicable in Ohio.
N.E.2d 728

See Ziegler vs. Ohio Water Service Co., 247

(Ohio 1969).

Donalson vs. Georgia Power & Light

Company, was distinguished and limited in its scope to the language
in the instrument granting the easement in Faulkner vs. Georgia
Power Company, 256 S.E. 2d 339, 340 (Ga. 1979).

The case of

Koslosky vs. Texas Electric Service Company, was also somewhat
limited in its scope, in Atkinson vs. City of Dallas, 353 S.W. 2d
275 (Texas 1961), (holding that the grant of easement was outside
the authority of the county) and was not followed in Lohmann vs.
Gulf Refinery Co.,682 S.W. 2d 612 (TX App. 1984) which authorized
installation of a common carrier pipeline without compensating the
landowner. The case of Cathey vs. Arkansas Power & Light Co., was
limited in its application to only rural areas in Pagent vs.
Arkansas Power & Light Co. . 290 S.W. 2d 426 (Ark. 1956).

This

rural/urban

distinction, however, has

when

underground

pipelines

have been

the

not

been

subject

of

applied

controversy.

Ziegler vs. Ohio Water Service Co. 247 N.E. 2d 728, 731 (Ohio 1969)
and Bolinger vs. City of Bozeman, 493 P.2d 1062, 1069 (Mont 1972).
Plaintiff's assertion in Exhibit "A" to its brief that fifteen
(15) states adopt the position taken in Pickett and that eighteen
(18) other states take other positions can be misleading. A review
of the cases, taking other views, shows that, although based on a
13

rationale different from that discussed in the majority opinion in
the Pickett case, several allowed the installation of the line
without the consent of, or compensation of the landowner.
California,

Also,

(Mancino vs. Santa Clara Flood Control and Water

District 77 Cal.Rptr. 679 (Cal.1969)), Ohio (Ziealer vs. Ohio Water
Service Co. 247 N.E.2d 728 (Ohio 1969)), Maryland

(Turner vs.

Washington Suburban Sanitary Commission. 158 A.2d 125 (MD I960)),
Wyoming (State vs. Homer, 798 P.2d 824 (Wyo. 1990)), and South
Dakota (Aberdeen Cable TV Service vs. City of Aberdeen,176 N.W. 2d
738, (SD 1970)) all need to be added to the list that adopt the
view that the Plaintiff is not entitled to compensation.

If Utah

is included, there are twenty one (21) states taking the majority
position stated in Pickett and fifteen (15) states taking one of
the other views.
The position referred to as "view two" by the Appellant is
that compensation to the landowner is not required if the utility
line is related to road use or travel.

Even under the "view two"

referred to by Appellant the decision of the trial court in this
case, should be sustained.

The use of the sewer line to transport

sewage, rather than trucking it to the lagoons, is just another
means of transportation directly related to the road easement and
is consistent with public policy regarding the use of roads.
Pickett vs. California Pacific Utilities, 619 P.2d 325, 327 (UT
1980) and Amerada Hess Corp. vs. Adee. 764 P.2d 550, 553 (NM 1987).
When the cases adopting "view two" are listed, the law in twenty
14

nine (29) jurisdictions support the trial court's decision with
seven (7) states taking different views.

CONCLUSION
The decision of the trial court was proper and should be
sustained.
RESPECTFULLY submitted this 7^

day of October, 1991.

McKEACHNIEj & ALLRED
Attorneys tfor Respondents
By:
ciark^B. Allied
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ADDENDUM
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ADDENDUM "1"

GAYLE F. McKEACHNIE - 2200
CLARK B ALLRED - 0055
McKEACHNIE & ALLRED
Attorneys for Defendants
363 East Main Street
Vernal, Utah 84078
Telephone: (801) 789-4908
IN THE EIGHTH JUDICIAL DISTRICT COURT OF DAGGETT COUNTY
STATE OF UTAH
BROADBENT LAND COMPANY,
Plaintiff,
vs.

]
I
i

AFFIDAVIT OF
CAROL SCOTT

;

THE TOWN OF MANILA and
DAGGETT COUNTY,
Defendants.
STATE OF UTAH
COUNTY OF DAGGETT

|
\
]1

Civil No. 324B

)
) ss.
)

Carol Scott, being first duly sworn, states:
1.

I am the Mayor of the Town of Manila •

2.

The sewage treatment system for the Town of Manila was

failing.
3.

The Town of Manila obtained federal grants and other

funding and installed a new sewage treatment system which consisted
of a lagoon system connected to the lines in the Town by a trunk
line.
4.

The main line from the Town of Manila runs east and then

north along State highway 191 to the Utah/Wyoning line.

It then

travels east along a county road to the lagoons,
5.

It is along this county road that Daggett County granted

an easement to Manila Town to construct a sewer line.
6.

That road has been a public road for as long as I can

remember. I have travelled that road. It is fenced on both sides,
is maintained by Daggett County and has traffic control signs.
Since it is fenced the Plaintiff does not use the road except for
travel.

The road will provide the access to the lagoons for

maintenance and operation.
7.

The Utah Department of Transportation also granted to the

Town of Manila an easement to construct the line along highway 191.
8. It is the general practice in Daggett County to construct
utility lines such as water, sewer, telephone and electricity in
public roads with consent from the public entity and not from the
adjoining property owners.
DATED this //^day of March, 1991.

/L^^6rCarole I. Scott

- ^

J

irH

SUBSCRIBED AND SWORN to before me this // -day of March, 1991.

tov?^

My commission expires:

'vt/njis

JILL ANDERSON
MVWPVBUC'STATEoHIWI
363 EAST MAIN
VERNAL. UT 34078
4VM1M c « « >
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ADDENDUM "2"

GAYLE F. McKEACHNIE - 2200
CLARK B ALLRED - 0055
McKEACHNIE & ALLRED
Attorneys for Defendants
363 East Main Street
Vernal, Utah 84078
Telephone: (801) 789-4908
IN THE EIGHTH JUDICIAL DISTRICT COURT OF DAGGETT COUNTY
STATE OF UTAH
BROADBENT LAND COMPANY,
Plaintiff,
vs.

;

I
1

AFFIDAVIT OF
DICK BENNETT

;

THE TOWN OF MANILA and
DAGGETT COUNTY,
Defendants.
STATE OF UTAH
COUNTY OF DAGGETT

Civil No. 324B

)
) ss.
)

Dick Bennett, being first duly sworn, states:
1.
2.

I am a Daggett County Commissioner.
For the prior two years, I was the commissioner over

County roads.
3.

I am 73. I have spent my entire life in Daggett County.

4.

I am very familiar with the County road that runs east

from State Highway 43 D.B. along the Utah/Wyoming state line to the
Flaming Gorge Reservoir.
5.

It is along this road that the County granted an easement

to Manila town to construct a sewer line.

6.

That road has been a public road for as long as I can

remember.
7.

My memory goes back for at least 65 years.
Prior to the construction of Flaming Gorge Reservoir,

there used to be a town located East of the town's sewer lagoons
called Linwood.
8. The road in question went to the town of Linwood as one of
the public roads providing access to Linwood.
9.

Many years ago, there was a school located just east of

where the sewer lagoons are located called the old red school house
and the road in question was the access to that school house.
10. The road has also been used as a means to drive sheep and
cattle.
11.
maps

and

The road is a county road.
the county

receives

It is listed on County road

"B" road

funds

from

the Utah

Department of Transportation for that road. I know that the County
has maintained that road for over 40 years.
12.

The county maintains the road, grades snow, it is

graveled and it has traffic control signs.
13.

The road is fenced on both the north and south side and

has been for several years.
14.

Since the construction of Flaming Gorge Reservoir the

road has primarily been used by fisherman, campers and hunters. The
road provides access to fishing and camping
reservoir.

areas along the

DATED this

/"* day of March, 1991.

*&£&/

<^l^-^^>>

Dick Bennett
SUBSCRIBED AND SWORN to before me this (^ day of March, 1991.

94-

My commission expires:

e^

Notary Public
Residing at YV^ * ^
4*0#UMlA^jM/*MAT*^/0/jMl>*|

RaNae Wild*
Notary Public, Slate of Utah

PO. Box 374
J

Manila, Utah 84044
My Commission Expires 8/7/93

J

ADDENDUM "3"

GAYLE F. McKEACHNIE - 2200
CLARK B. ALLRED - 0055
McKEACHNIE & ALLRED
Attorneys for The Town of Manila
and Daggett County, Defendants
363 East Main Street
Vernal, Utah 84078
Telephone: (801) 789-4908
IN THE EIGHTH JUDICIAL DISTRICT COURT OF DAGGETT COUNTY
STATE OF UTAH
BROADBENT LAND COMPANY,
)

SUMMARY JUDGMENT

Plaintiff,
vs.

]

THE TOWN OF MANILA, and
DAGGETT COUNTY
Defendant.

]
;

Civil No. 324B

The above captioned matter came before the Court pursuant to
Defendants1 Motion for Summary Judgment.

The Motion for Summary

Judgment was supported by the affidavit of Carole Scott and Dick
Bennett.

Plaintiff filed no affidavits in opposition to the

motion, but rather moved the Court to strike the affidavits of
Carole Scott and Dick Bennett and argued that the case of Picket
vs. California Pacific Utilities, was distinguishable from this
case.

The Court having reviewed the memoranda submitted by the

parties, and the affidavits, finds that the affidavits of Carole
Scott and Dick Bennett are based on personal knowledge, and that
the affiants were competent to testify to the matters stated in the

affidavits.

The Court therefore denies Plaintifffs Motion To

Strike.
The facts set forth by the Defendants in support of their
Motion For Summary Judgment are undisputed.
there

are no

genuine

issues of material

The Court finds that
fact and

that the

Defendants are entitled to judgment as a matter of law. The Court
finds that the reasoning of the majority opinion in Picket vs.
California Pacific Utilities, 619 P.2d. 325 (Utah 1980) to be
persuasive and that the installation of the pipeline within the
public easement is in keeping within the nature of the public use
contemplated in the statutory creation of a public easement.

The

Court further finds that there is no claim or evidence that the
presence of the pipeline here would constitute any additional
detriment to, or burden upon the Plaintiff, the owner of the
underlying fee.
The

Court

hereby

grants

Defendants' Motion

for

Summary

Judgment and hereby;
ORDERS, ADJUDGES AND DECREES that the Plaintifffs Complaint is
hereby dismissed with prejudice.
DATED this g33^day of May, 1991.

Dennis L. Draney, District Judge
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